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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

KENNETH BARLO, individually and on behalf )
of all others similarly situated, )
) Case No. 2:08-CV-97JM
Plaintiff, )
) Magistrate Judge Cherry
V. ) (consent filed)
)
WITHAM SAV-A-STOP, )
)
Defendant. )

CLASS ACTION SETTLEMENT AGREEMENT AND RELEASE

IT IS HEREBY STIPULATED AND AGREED by and between Kenneth Barlo
(“Plaintiff” or “Settlement Class Representative”), individually and on behalf of all others
similarly situated, with the assistance and approval of Settlement Class Counsel,* on the one
hand, and Witham Sales & Service, Inc. d//b/a Witham Sav-A-Stop (“Defendant”), with the
assistance of its counsel, on the other hand, as set forth below:

INTRODUCTION

The Settlement Agreement (also referred to as the “Settlement”) is made for the sole
purpose of consummating settlement of the Lawsuit on a nationwide class basis. The Settlement
Agreement is made in full compromise and release of all disputed claims in the Lawsuit.
Because the Lawsuit was filed as a putative class action, this Settlement must receive
preliminary and final approval by the Court. If the Court does not enter the Final Approval
Order or if the Final Approval Order does not become Final for any reason, this Settlement

Agreement shall be deemed null and void ab initio; it shall be of no force or effect whatsoever

! Unless otherwise indicated, all initial capitalized terms are defined in Section 1 below.
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(except for the restrictions on use provided in this paragraph and the provisions set forth in
paragraphs 2.6(D), 2.8 and 2.11(E) below); it shall not be referred to or utilized for any purpose
whatsoever; and the negotiation, terms and entry of the Settlement Agreement shall remain
subject to the provisions of Federal Rule of Evidence 408 and any similar applicable state law(s)
or rule(s) of evidence.

NOW, THEREFORE, IT IS HEREBY FURTHER STIPULATED AND AGREED
by and between the Settlement Class Representative (for himself and the Settlement Class
Members) and Defendant, with the assistance of their respective counsel, that, as between the
parties, including all Settlement Class Members, the Lawsuit and the Released Claims shall be
finally and fully compromised, settled and released, and the Lawsuit shall be dismissed with
prejudice, as to each of the parties, upon and subject to the terms and conditions set forth herein.

RECITALS

WHEREAS, the Lawsuit was commenced by Plaintiff, individually and purportedly on
behalf of other similarly situated persons and is currently pending and unresolved between the
parties;

WHEREAS, in the Lawsuit, Plaintiff alleges that Defendant violated the truncation
requirements of the Fair and Accurate Credit Transactions Act (“FACTA”), specifically 15
U.S.C. § 1681c(g), by providing to Plaintiff and other consumers electronically-printed receipts
that displayed those persons’ entire credit or debit card numbers;

WHEREAS, in the Lawsuit, Plaintiff seeks statutory damages, attorneys’ fees and costs;

WHEREAS, Defendant denies Plaintiff’s claims, denies any liability to Plaintiff and the
putative class and denies any wrongdoing of any kind relative to the allegations asserted in the
Lawsuit;

WHEREAS, the parties agree that it is desirable that the Lawsuit and the claims alleged
therein be settled upon the terms and conditions set forth herein to avoid further expense and

uncertain, burdensome and potentially protracted litigation, and to resolve all claims that have
been or could have been asserted by Plaintiff and the putative class;
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WHEREAS, the parties have engaged in extensive arms-length settlement negotiations,
and Settlement Class Counsel represent that they have otherwise conducted a thorough study and
investigation of the law and the facts relating to the claims that have been or might have been
asserted in the Lawsuit and have concluded, taking into account the benefits that Plaintiff and the
Settlement Class will receive as a result of this Settlement Agreement and the risks and delays of
further litigation, that this Settlement Agreement is fair, reasonable and adequate and in the best
interests of Plaintiff and the Settlement Class; and

WHEREAS, it is hereby stipulated and agreed by and between the parties that the claims
of Plaintiff and the Settlement Class in the Lawsuit be and are hereby compromised and settled,
subject to preliminary and final Court approval of this Settlement Agreement, upon the terms and
conditions set forth below.

DEFINITIONS

As used in all parts of the Settlement Agreement, the following terms have the meanings
specified below:

1.1 “Bearer” means the holder of a Settlement Credit.

1.2 “Claim Form” means Claim Form A, Claim Form B, and Claim Form C.

1.3 “Claim Form A” means the form attached hereto as Exhibit A.

1.4  “Claim Form B” means the form attached hereto as Exhibit B.

1.5  “Claim Form C” means the form attached hereto as Exhibit C.

1.6 “Court” means the United States District Court for the Northern District of
Indiana, Hammond Division.

1.7  “Defendant” means Witham Sales & Service, Inc. d/b/a Witham Sav-A-Stop, an
Indiana corporation.

1.8  “Effective Date” means the date on which the Final Approval Order becomes
Final.

1.9  “Fairness Hearing” means a hearing set by the Court for the purpose of: (i)
determining the fairness, adequacy and reasonableness of the Settlement Agreement and
associated Settlement pursuant to class action procedures and requirements; and (ii) entering the
Final Approval Order.
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1.10 “Final” means the later of (i) the date of expiration for the time for noticing a
valid appeal from the Final Approval Order or (ii) the date of final affirmance or dismissal of the
last pending appeal if an appeal is noticed.

1.11  “Final Approval Order” means an order to be entered by the Court entitled “Final
Approval Order,” in the form attached hereto as Exhibit H, but for filling in the blanks.

1.12  “Lawsuit” means the lawsuit captioned KENNETH BARLO, individually and on
behalf of all others similarly situated, v. WITHAM SAV-A-STOP, which is currently pending in
the Court and assigned case number 2:08-cv-97JM.

1.13 “Participating Claimant” means each Settlement Class Member who submits a
Valid Claim Form.

1.14  “Preliminary Approval Date” means the date on which the Court enters the
Preliminary Approval Order.

1.15 “Preliminary Approval Order” means an order to be entered by the Court, entitled
“Preliminary Approval Order,” in the form attached hereto as Exhibit G, but for filling in the
blanks.

1.16 “Redemption Deadline” means the date 120 days after the electronically readable
card (or other appropriate media) containing the Settlement Credit is mailed to a Participating
Claimant.

1.17 “Settlement Agreement” means this Class Action Settlement Agreement and
Release and all of its attachments and exhibits, which the parties understand and agree sets forth
all terms and conditions of the Settlement between them and which is subject to Court approval.

1.18 “Settlement Classes” means Settlement Class A, Settlement Class B, and
Settlement Class C, collectively.

1.19 “Settlement Class A” means the class of persons that the parties have consented to
for purposes of settlement only, as identified in paragraph 2.1(A) below.

1.20 “Settlement Class B” means the class of persons that the parties have consented to
for purposes of settlement only, as identified in paragraph 2.1(B) below.

1.21 “Settlement Class C” means the class of persons that the parties have consented to
for purposes of settlement only, as identified in paragraph 2.1(C) below.

1.22 “Settlement Class Counsel” means Lance A. Raphael, Stacy M. Bardo and
Allison A. Krumhorn of The Consumer Advocacy Center, P.C., Paul F. Markoff of Markoff Law
Firm, LLC; and George P. Galanos.
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1.23 “Settlement Class Member” means a person who is a member of Settlement Class
A and/or Settlement Class B and/or Settlement Class C, as identified in paragraphs 2.1(A) and/or
2.1(B) and/or 2.1(C) below.

1.24 “Settlement Class Notice” or “Notice” means the notice to be sent to the
Settlement Class as set forth in paragraph 2.6 below.

1.25 “Settlement Class Period” means December 4, 2006 through June 4, 2008.

1.26 “Settlement Credit” means the credit (provided to Participating Claimants)
described in paragraph 2.3(A) below.

1.27 *“Valid Claim Form” means a Claim Form that (a) is completely filled out and
legible, (b) attaches, in the case of Settlement Class B and Settlement Class C only, the required
supporting documentation, (c) is truthful and signed under penalty of perjury and (d) is returned
to the Class Settlement Administrator and postmarked within 120 days after entry of the
Preliminary Approval Order.

TERMS AND CONDITIONS

2.1  The Settlement Classes. The parties stipulate, for settlement purposes only, to
certification of the following classes:

A. Settlement Class A:

All persons who received a receipt for a credit or debit card purchase
inside any of the following Witham Sav-A-Stop stores between December
4, 2006 and June 4, 2008: 2847 165" St., Hammond, IN; 7452
Indianapolis Blvd., Hammond, IN; or 3205 45™ Ave., Highland, IN.

B. Settlement Class B:

All persons who received a receipt for a credit or debit card purchase
inside the Witham Sav-A-Stop store located at 1111 165th St., Hammond,
IN, between December 4, 2006 and June 4, 2008, which receipt displayed
more than the last five (5) digits of the person’s credit or debit card
number.

C. Settlement Class C:

All persons who received a receipt for a credit or debit card purchase at an
outside self-serve gas pump at any Witham Sav-A-Stop store between
December 4, 2006 and June 4, 2008, which receipt displayed more than
the last five (5) digits of the person’s credit or debit card number.
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2.2 Settlement Fund.

A. Within ten (10) calendar days after entry of the Preliminary Approval
Order, Defendant shall wire $180,000 to the Class Settlement Administrator, which will be
deposited into three (3) escrow accounts for purposes of implementing this Settlement. The first
escrow account shall receive $30,000, which shall constitute the Notice and Administration
Fund. The second escrow account shall receive $5,000, which shall constitute the Plaintiff Fund.
The third escrow account shall receive $145,000, which shall constitute the Settlement Class
Counsel Fee and Cost Fund.

B. The referenced payment, together with the notice costs set forth in
paragraph 2.6(B) and the Settlement Credits issued to Participating Claimants pursuant to
paragraph 2.3(A), shall constitute the total settlement outlay paid in connection with resolution
of the Released Claims and dismissal of the Lawsuit. Defendant shall have no further financial
obligation to Plaintiff, the Settlement Classes, or Settlement Class Counsel under the terms of
this Settlement.

2.3 Consideration to Plaintiff and the Settlement Classes.

A. Settlement Classes. Defendant shall provide to each Participating
Claimant, subject to the limitations set forth below, a Settlement Credit in the amount of
$100. Each Settlement Class Member shall be eligible to receive only one (1) Settlement
Credit, even if the person is a member of more than one of Settlement Class A,
Settlement Class B and/or Settlement Class C, and regardless of how many credit or debit
card transactions a Settlement Class Member conducted at Defendant’s stores during the
Settlement Class Period.

Settlement Credits (1) will be valid until the Redemption Deadline; (2) cannot be
used to purchase petroleum products, tobacco products or lottery products or to pay any
taxes related to petroleum products, tobacco products or lottery products; (3) shall be
fully transferrable to any person or entity; (4) shall be redeemable only at Witham Sav-A-
Stop stores (or any successor stores at the same locations); (5) shall have no cash value;
and (6) shall not be replaced if lost, stolen or damaged (including the electronically
readable card or other media that contains the Settlement Credit). Failure to redeem or
exhaust the value of a Settlement Credit prior to the Redemption Deadline shall not
entitle Bearer or anyone else to any further relief.

B. Plaintiff. Except as otherwise provided herein, within 14 calendar
days after the Effective Date, the Class Settlement Administrator shall transfer the sum of
$5,000 to Settlement Class Counsel’s client trust account for the benefit of Plaintiff.
Such funds will be deducted from the Plaintiff Fund. This payment shall be made to
resolve all of Plaintiff’s alleged multiple individual claims against Defendant and as an
incentive award for Plaintiff’s efforts as Settlement Class Representative in the Lawsuit.
This payment is subject to court approval, and Defendant agrees not to object to the Court
awarding the aforementioned sum to the Settlement Class Representative.
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2.4  Attorneys’ Fees and Costs. Except as otherwise provided herein, within 14
calendar days after the Effective Date, the Class Settlement Administrator shall transfer the sum
of $145,000 to Settlement Class Counsel (collectively, not each), which payment shall be made
from the Settlement Class Counsel Fee and Cost Fund and shall be made payable and remitted to
The Consumer Advocacy Center, P.C., FEIN #36-4302901. This payment shall be made in full
satisfaction of any claim by Settlement Class Counsel, or any of them, for attorneys’ fees or costs
in connection with this matter. Defendant shall have no responsibility or role in the allocation of
these fees and costs among Settlement Class Counsel. This payment is based upon arms-length
negotiations between the parties. This payment is subject to court approval, and Defendant and
anybody affiliated with Defendant in any manner, including Defendant’s insurer, agree not to
object to the Court awarding the aforementioned sum to Settlement Class Counsel and will in no
way indicate any disagreement with the Court awarding the aforementioned sum. This payment
does not reduce the amount of consideration available to Settlement Class Members.

25 Limited Release.

A. Limited Release by Plaintiff and Settlement Classes. Except for the
obligations created by this Settlement Agreement, upon the Effective Date, Plaintiff and
each Settlement Class Member that has not validly and timely excluded himself or herself
from all of the Settlement Classes shall, for themselves and their respective current and
former spouses, heirs, issue, executors, administrators, controlled companies, partners,
employees, assigns, successors, agents, attorneys, and any other person or entity who can
claim by or through such Settlement Class Member (collectively, “Releasing Parties™),
remise, release and forever discharge Defendant and each of its current and former
officers, directors, managers, shareholders, employees, predecessors, successors, assigns,
agents, insurers, co-insurers, re-insurers and attorneys from any and all actions, claims,
charges, complaints, demands, judgments, causes of action, rights of contribution and
indemnification, attorneys’ fees, costs and liabilities of any kind, whether known or
unknown (and without regard to the subsequent discovery or existence of different or
additional claims or facts), suspected or unsuspected, past or present, whether under
foreign or domestic tort or contract law and/or any other foreign or domestic statute, law,
regulation, ordinance, certificate of information or by-law relating in any way to the
claims made by Plaintiff in the Lawsuit or relating in any way to Defendant’s alleged
failure to comply with FACTA as alleged in the Lawsuit or Defendant’s alleged failure to
comply with any other federal, state or local statute, regulation or ordinance requiring
truncation or redaction of account numbers and/or expiration dates on credit or debit card
receipts (“Released Claims”).

B. Release by Defendant. Except for the obligations created by this
Settlement Agreement, upon the Effective Date, Defendant remises, releases and forever
discharges Plaintiff (and each of his current and former heirs, executors, administrators,
controlled companies, partners, employees, assigns, agents and attorneys) from any and
all claims, charges, complaints, demands, judgments, causes of action, rights of
contribution and indemnification, attorneys’ fees, costs and liabilities of any kind,
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whether known or unknown, arising from the investigation, filing or prosecution of the
Lawsuit.

2.6 Class Notice. Subject to Court approval, Notice of the Settlement shall be given
as follows:

A Publication The Class Settlement Administrator shall cause notice of the
Settlement to be published, within 14 days after entry of the Preliminary Approval Order
and in the form and substance set forth in Exhibit D hereto, once in the Chicago Sun-
Times and once in the Northwest Indiana Times, which notices shall be display ads of at
least one-eighth (1/8) page in size.

B. Posted Notice. Defendant shall cause notice to be posted, starting not later
than 14 days after entry of the Preliminary Approval Order and continuing until 30 days
prior to the deadline for Settlement Class Members to Opt-Out, in the form and substance
set forth in Exhibit E hereto, visibly in the following locations: (1) at each point of sale
terminal/register inside each Witham Sav-A-Stop store; (2) on one side (inside or outside)
of each public entry/exit door at each Witham Sav-A-Stop store; and (3) on both sides of
each gas pump at each Witham Sav-A-Stop store (i.e., the sides with the controls and
pumps on them). The size of the posting shall be scalable, as necessary, to meet
reasonable space limitations associated with those locations; provided, however, that any
scaling of notice size shall be subject to reasonable approval of Settlement Class Counsel.

C. Website. The Class Settlement Administrator shall cause notice to be
posted, starting not later than 14 days after entry of the Preliminary Approval Order and
continuing to the last date for Settlement Class Members to Opt-Out and in the form and
substance set forth in Exhibit F hereto, on the internet at www.caclawyers.com/witham.

D. Costs. Defendant shall pay costs of Posted Notice (see paragraph 2.6(B)
above), but, except as provided in Paragraph 2.8, infra, the remaining costs of notice
incurred by the Class Settlement Administrator set forth in this paragraph 2.6 shall be
paid from the Notice and Administration Fund as they are incurred and as directed by the
Class Settlement Administrator.

2.7 Opt-Out/Exclusion/Right to Object/Participation.

A. Opt-Out/Exclusion. Any Settlement Class Member, except Plaintiff,
may seek to be excluded from this Settlement Agreement and from the Settlement
Classes within the time and in the manner approved by the Court as detailed in the
Notice. The postmark deadline for Settlement Class Members to Opt-Out shall be 120
days after entry of the Preliminary Approval Order (“Opt-Out Deadline”). Any
Settlement Class Member so excluded shall not be bound by the terms of this Settlement
Agreement nor be entitled to any of its benefits.
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If a person submits a valid and timely request to opt-out of the Settlement,
and such person is a member of more than one of the Settlement Classes, e.g., Settlement
Class A and Settlement Class B, that person’s request for exclusion shall be deemed a
request for exclusion from all of the Settlement Classes.

B. Obijection. Any Settlement Class Member, except Plaintiff, may object
to the terms of this Settlement Agreement in writing, within the time and in the manner
approved by the Court as detailed in the Notice. The postmark deadline for Settlement
Class Members to object shall be 20 days before the final approval hearing. Any
Settlement Class Member who exercises his or her right to object to this Settlement
Agreement will be responsible for his or her own attorneys’ fees and costs. Any
objections must be in writing and timely submitted or else they are waived.

2.8 Termination. Either party may terminate this Settlement Agreement during the
period between the Opt-Out Deadline and thirty (30) days thereafter by providing written notice
of termination to the other party’s counsel. If Defendant’s insurer, Employers Mutual Casualty
Company, does not within seven (7) days after entry of the Preliminary Approval Order directly
fund the second escrow account and the third escrow account amounts of $150,000 described in
paragraph 2.2 above, or alternatively provide to Defendant $150,000 of the escrow deposits
described in paragraph 2.2 above, Defendant may terminate this Settlement Agreement by
providing written notice of termination to Settlement Class Counsel no later than ten (10) days
after entry of the Preliminary Approval Order. If either such termination contemplated by this
paragraph 2.8 occurs, and notwithstanding anything else to the contrary in this Settlement
Agreement, then the terminating party shall be responsible for (A) all expenses incurred by the
Class Settlement Administrator to the date of termination related to providing notice of the
Settlement and administration of the Settlement, and (B) paying the cost of any notice required
by the Court for advising Settlement Class Members of the termination.

2.9 Preliminary Approval Order. As soon as practicable after execution of this
Settlement Agreement, the parties shall seek an order from the Court that:

A. preliminarily approves this Settlement Agreement;

B. conditionally certifies for purposes of settlement the Settlement Classes as
defined in paragraphs 2.1(A), (B) and (C) herein;

C. schedules a hearing for final approval of this Settlement Agreement by the
Court; and
D. approves the form and manner of notice to the Settlement Class as set

forth in paragraph 2.6 above and finds that such notice satisfies the requirements of due
process pursuant to Federal Rules of Civil Procedure 23, the United States Constitution
and any other applicable law and finds that no further notice to the Settlement Classes is
required.
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The parties agree to request the form of Preliminary Approval Order attached hereto as Exhibit
G.

2.10 Final Approval Order. At the conclusion of, or as soon as practicable after, the
close of the Fairness Hearing, Settlement Class Counsel and Defendant’s attorney(s) shall jointly
request that the Court enter a Final Approval Order approving the terms of this Settlement
Agreement as fair, reasonable and adequate; providing for the implementation of its terms and
provisions; finding that the notice given to the Settlement Class satisfies the requirements of due
process pursuant to the Federal Rules of Civil Procedure, the United States Constitution and any
other applicable law; dismissing the claim of Plaintiff and the Settlement Class with prejudice
and without costs; and retaining exclusive jurisdiction to enforce the terms and provisions of this
Settlement Agreement. Settlement Class Counsel shall be responsible for preparing and filing a
memorandum, if one is necessary, as well as any required supporting papers, in support of the
joint motion. The parties agree jointly to request the form of Final Approval Order attached
hereto as Exhibit H.

2.11 Administration of Class Benefits. Defendant shall retain a third-party class
settlement administrator (“Class Settlement Administrator”) to coordinate the dissemination of
Notice (as provided for herein, with the exception of the Posted Notice, which Defendant shall
coordinate), process Claim Forms, distribute Settlement Credits and otherwise administrator this
Settlement Agreement.

A. Timing of Distribution. The electronically readable cards (or other
appropriate media) containing the Settlement Credits shall be mailed to Participating
Claimants within seven (7) days after the Effective Date.

B. Eligibility. If the Class Settlement Administrator receives an incomplete
or otherwise improperly filled out Claim Form that is otherwise timely submitted, the
Class Settlement Administrator shall contact the claimant and seek such information as is
needed to correct the deficiency. If the deficiency is not corrected within fourteen (14)
days following the expiration of the Opt-Out Deadline, the Class Settlement
Administrator shall notify Class Counsel and Defendant’s counsel of the deficiency, and
Class Counsel and Defendant’s counsel shall jointly determine whether the claimant is
eligible to receive a Settlement Credit, or if they cannot agree upon such a determination
in good faith, then the Court shall determine whether the claimant is entitled to a
Settlement Credit.

1. Settlement Class A. To submit a Valid Claim Form, Settlement
Class A Members must (a) fill out Claim Form A completely and legibly
(including the last five (5) digits and the name of the issuing institution of the
credit or debit card used for an inside transaction at one of the following Witham
Sav-A-Stop stores during the Class Period: 2847 165™ St., Hammond, IN; 7452
Indianapolis Blvd., Hammond, IN; or 3205 45" Ave., Highland, IN), (b) have
used and state under penalty of perjury that he or she used that card inside one of
those Witham-Sav-A-Stop stores during the Class Period and received a receipt,
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and (c) mail the completed Claim Form A to the Class Settlement Administrator
within 120 days after entry of the Preliminary Approval Order.

2. Settlement Class B. To submit a Valid Claim Form, Settlement
Class B Members must (a) fill out Claim Form B completely and legibly, (b)
attach a copy of a Witham Sav-A-Stop credit or debit card receipt displaying
more than the last five (5) digits of the credit or debit card used for an inside
transaction at the Witham Sav-A-Stop store located at 1111 165th St., Hammond,
IN during the Class Period, (c) upon request of the Defendant, provide the
original receipt to the Class Settlement Administrator before the expiration of the
Opt-Out Deadline or within fourteen (14) days thereafter, (d) have used and state
under penalty of perjury that he or she used that card inside the store at that
location during the Class Period, and (e) mail the completed Claim Form B to the
Class Settlement Administrator within 120 days after entry of the Preliminary
Approval Order.

3. Settlement Class C. To submit a Valid Claim Form, Settlement
Class C Members must (a) fill out Claim Form C completely and legibly, (b)
attach a copy of a Witham Sav-A-Stop credit or debit card receipt displaying
more than the last five (5) digits of the credit or debit card used for a self-serve
gas pump transaction at any Witham Sav-A-Stop during the Class Period, (c)
upon request of the Defendant, provide the original receipt to the Class Settlement
Administrator before the expiration of the Opt-Out Deadline or within fourteen
(14) days thereafter, (d) have used and state under penalty of perjury that he or
she used that card at a Witham-Sav-A-Stop self-serve gas pump during the Class
Period, and (e) mail the completed Claim Form C to the Class Settlement
Administrator within 120 days after entry of the Preliminary Approval Order.

C. Challenges to Claims. That parties shall each have the right to verify the
validity of each claim submitted; provided, however, that the party challenging the
validity of any claim shall apprise the other party of the challenge no later than ten (10)
days prior to the Fairness Hearing. If the validity of a claim is challenged, then the
parties, through their respective counsel, shall meet and confer in good faith to attempt to
resolve any challenged claims. If the parties are unable to resolve such a challenge, the
parties shall submit the challenge to the Court for resolution. The parties shall bear their
own respective costs associated with any such challenge.

D. Use of Settlement Credits. Defendant shall ensure that all Settlement
Credits issued to Participating Claimants can be redeemed at any Witham Sav-A-Stop
store (or any successor stores at the same locations) by employing whatever mechanisms
are necessary to ensure that the Settlement Credits will be honored. Defendant
contemplates issuing an electronically readable card containing the credit (similar to a
gift or debit card), but reserves the right to issue the Settlement Credits in an alternative
format, subject to Settlement Class Counsel approval, not to be unreasonably withheld.
Computer equipment, including card processing equipment, can fail from time to time in
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the ordinary course of business. A temporary failure of Defendant’s ability to process
Settlement Credit transactions shall not constitute a breach of this Settlement, provided
Defendant takes reasonable steps to correct the technical problem as soon as practicable;
provided, however, that if a Participating Claimant attempts to use a Settlement Credit
prior to the Redemption Deadline and is refused for any reason, including equipment
failure, the Redemption Deadline for that Participating Claimant shall be extended by one
(1) day for each such refusal.

E. Costs. Costs of administration set forth in this paragraph 2.11 shall be
paid from the Notice and Administration Fund as they are incurred.

2.12 Reverter. The Class Settlement Administrator shall not disburse any funds from
the Notice and Administration Fund, Plaintiff Fund and/or Settlement Class Counsel Fee and
Expense Fund without court approval, which may be given by approving this Settlement and
directing that it be implemented pursuant to its terms. However, in no event shall any funds in
the Plaintiff Fund and/or Settlement Class Counsel Fee and Expense Fund be disbursed before
the Effective Date. Money remaining in the Notice and Administration Fund, Plaintiff Fund
and/or Settlement Class Counsel Fee and Expense Fund, if any, after termination, disapproval by
the Court or performance of this Settlement Agreement (including any adjustments in any award
provided for herein) shall be returned to Defendant within seven (7) calendar days; provided,
however, that the costs of notice and/or administration already incurred at the time of
termination, disapproval or performance shall not be refunded to Defendant.

2.13 Sale of Company/Assets/Change of Brand. If Defendant or an affiliate sells (or
otherwise transfers) itself or the land or building on/at which any current Witham Sav-A-Stop store
is located prior to the Redemption Deadline, as a condition precedent to the sale (or other transfer),
the buyer(s)/transferee(s) must assume the obligation of accepting for redemption the Settlement
Credits described in this Settlement Agreement under the same terms and conditions set forth in this
Settlement Agreement. If Defendant changes the brand under which any of its stores, now known
as Witham Sav-A-Stop, operates or ceases to operate under any brand, Defendant must,
nonetheless, continue to accept for redemption the Settlement Credits described in this Settlement
Agreement under the same terms and conditions set forth in this Settlement Agreement.

2.14 No_Admission of Liability. Whether or not this Settlement Agreement is
consummated, this Settlement Agreement and all proceedings had in connection herewith shall
in no event be construed as, or be deemed to be, evidence of an admission or concession by
Defendant of any liability or wrongdoing whatsoever or that class certification is appropriate.

2.15 Best Efforts. The parties and their respective counsel agree to cooperate fully
with one another in seeking Court approval of this Settlement Agreement and to use their best
efforts to effect the consummation of this Settlement Agreement.

2.16  Notices. Notices regarding this Settlement Agreement directed to Plaintiff and/or
the Settlement Class shall be sent to:
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Lance A. Raphael

The Consumer Advocacy Center, P.C.
Paul F. Markoff

Markoff Law Firm, LLC

180 W. Washington St., Ste. 700
Chicago, IL 60602

Fax: 312.377.9930

Notices to Defendant shall be sent to:

Seth E. Pierce

Mitchell Silberberg & Knupp LLP
11377 West Olympic Blvd.

Los Angeles, California 90064
Fax: 310.312.3788

The persons and addresses designated in this paragraph may be changed with written notice to
the other signatories hereto.

2.17 Counterparts. This Settlement Agreement may be signed in counterparts, in
which case the various counterparts shall constitute one instrument for all purposes. The
signature pages may be collected and annexed to one or more documents to form a complete
counterpart. Photocopies, facsimiles or scanned copies of the signature pages of this Settlement
Agreement may be treated as originals.

2.18 Nullification. The parties have agreed to resolve the Lawsuit through this
Settlement Agreement; however, to the extent this Settlement Agreement is deemed void or the
Effective Date does not occur, the parties do not waive, but rather expressly reserve, all rights to
present any claims and defenses.

2.19 Binding Agreement. Each and every term of this Settlement Agreement shall be
binding upon and inure to the benefit of the parties and each of their respective current and
former heirs, executors, administrators, controlled companies, officers, directors, managers,
shareholders, partners, employees, predecessors, successors, assigns, agents, and attorneys, all of
whom/which persons and entities are intended to be beneficiaries of this Settlement Agreement.
There are no third-party beneficiaries of this Settlement Agreement.

2.20 Governing Law. This Settlement Agreement (and any exhibits hereto) shall be
considered to have been negotiated, executed and delivered, and to have been wholly performed
in the State of Indiana, and the rights and obligations of the parties to this Settlement Agreement
shall be construed and enforced in accordance with, and governed by, the internal substantive
laws of the State of Indiana without giving effect to Indiana choice of law principles.
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2.21 Retention of Jurisdiction. The Court shall retain jurisdiction to implement and
to enforce the terms of this Settlement Agreement, and all parties hereto submit to the
jurisdiction of the Court for purposes of implementing and enforcing the settlement embodied in
this Settlement Agreement.

2.22 Interpretation. The parties acknowledge that they have had an equal opportunity
to participate in the drafting of this Settlement Agreement and that each party and its counsel
reviewed and negotiated the terms and provisions of this Settlement Agreement and have
contributed to its revisions. Therefore, in any dispute over the construction or interpretation of
this Settlement Agreement, the parties agree and understand that the Settlement Agreement shall
be construed fairly as to all parties and shall not be construed against any party on the basis of
authorship. The parties further agree that in this Settlement Agreement the singular shall include
the plural and vice versa where the content so requires.

2.23 Entire Agreement. This Settlement Agreement constitutes the entire agreement
of the parties hereto as to the matters raised herein. The undersigned acknowledge that there are
no communications or oral understandings contrary to, in addition to, or different from the terms
of this Settlement Agreement and that all prior agreements or understandings within the scope of
the subject matter of this Settlement Agreement are, upon execution of this Settlement
Agreement, superseded and merged into this Settlement Agreement and shall have no effect.
This Settlement Agreement may not be amended or modified in any respect whatsoever, except
by a writing duly executed by the Parties and their respective counsel.

2.24  Authority. The persons signing this Settlement Agreement hereby represent and
warrant that they have read this Settlement Agreement, that they know and understand its terms,
that they have consulted with counsel with respect hereto, that they have signed this Settlement
Agreement freely, and that they intend that they and/or or any person or entity on whose behalf
they are signing this Settlement Agreement will be fully bound by all the terms and provisions of
this Settlement Agreement. Such persons further represent and warrant that they are competent
to sign this Settlement Agreement and that, as necessary, all corporate or other legal formalities
have been followed such that they have full authority to execute this Settlement Agreement on
behalf of the person or entity for whom or for which they are signing this Settlement Agreement
in a representative capacity.

2.25 Extension of Time. The deadlines set forth in Section 2.8 may be extended by
mutual agreement of the parties.

2.26  Media Disclosures/Non-Disparagement. The parties, Settlement Class Counsel,
and Defendant’s counsel shall not contact or affirmatively disseminate information to the media
regarding this Settlement. Notwithstanding the immediately preceding sentence, any party or
counsel may respond to any unsolicited media inquiry regarding the Settlement and truthfully
respond to any questions regarding the Settlement posed by such media. The term media, as
used in this paragraph, means any broadcast, print, internet or other outlet that disseminates
information to the public or paid or unpaid subscribers, as well as employees, agents, and
independent contractors of such outlets. This paragraph shall not preclude Settlement Class
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WITHAM SALES & SERVICE, INC. d/b/a Witham Sav-A-Stop

efendant
By: %@/)// )}@%WJ 121909
J

cs W. Witham Date

Its: President

Approved as to form:

Scth E. Pierce : Date
Mitchell Silberberg & Knupp LLP

11377 West Olympic Bivd

Los Angeles, CA 90064

Counsel for Defendant Witham Sales & Service, Inc. d/b/a Witham Sav-A-Stop
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WITHAM SALES & SERVICE, INC. d/b/a Witham Sav-A-Stop
Defendant

By: /[
James W. Witham Date

Its: President

Approved as to form:

/> g //Z"’ 12115/ 2009

=~Sgth E. Pierce Date
Mitchell Silberberg & Knupp LLP
11377 West Olympic Blvd
Los Angeles, CA 90064

Counsel for Defendant Witham Sales & Service, Inc. d/b/a Witham Sav-A-Stop























































































	IN THE UNITED STATES DISTRICT COURT
	FOR THE NORTHERN DISTRICT OF INDIANA
	HAMMOND DIVISION
	UDefinitions
	“UBearerU” means the holder of a Settlement Credit.
	“UClaim FormU” means Claim Form A, Claim Form B, and Claim Form C.
	“UClaim Form AU” means the form attached hereto as Exhibit A.
	“UClaim Form BU” means the form attached hereto as Exhibit B.
	“UClaim Form CU” means the form attached hereto as Exhibit C.
	“UCourtU” means the United States District Court for the Northern District of Indiana, Hammond Division.
	“UDefendantU” means Witham Sales & Service, Inc. d/b/a Witham Sav-A-Stop, an Indiana corporation.
	“UEffective DateU” means the date on which the Final Approval Order becomes Final.
	“UFairness HearingU” means a hearing set by the Court for the purpose of: (i) determining the fairness, adequacy and reasonableness of the Settlement Agreement and associated Settlement pursuant to class action procedures and requirements; and (ii) en...
	“UFinalU” means the later of (i) the date of expiration for the time for noticing a valid appeal from the Final Approval Order or (ii) the date of final affirmance or dismissal of the last pending appeal if an appeal is noticed.
	“UFinal Approval OrderU” means an order to be entered by the Court entitled “Final Approval Order,” in the form attached hereto as Exhibit H, but for filling in the blanks.
	“ULawsuitU” means the lawsuit captioned KENNETH BARLO, individually and on behalf of all others similarly situated, v. WITHAM SAV-A-STOP, which is currently pending in the Court and assigned case number 2:08-cv-97JM.
	“UParticipating ClaimantU” means each Settlement Class Member who submits a Valid Claim Form.
	“UPreliminary Approval DateU” means the date on which the Court enters the Preliminary Approval Order.
	“UPreliminary Approval OrderU” means an order to be entered by the Court, entitled “Preliminary Approval Order,” in the form attached hereto as Exhibit G, but for filling in the blanks.
	“URedemption DeadlineU” means the date 120 days after the electronically readable card (or other appropriate media) containing the Settlement Credit is mailed to a Participating Claimant.
	“USettlement AgreementU” means this Class Action Settlement Agreement and Release and all of its attachments and exhibits, which the parties understand and agree sets forth all terms and conditions of the Settlement between them and which is subject t...
	“USettlement ClassesU” means Settlement Class A, Settlement Class B, and Settlement Class C, collectively.
	“USettlement Class AU” means the class of persons that the parties have consented to for purposes of settlement only, as identified in paragraph 2.1(A) below.
	“USettlement Class BU” means the class of persons that the parties have consented to for purposes of settlement only, as identified in paragraph 2.1(B) below.
	“USettlement Class CU” means the class of persons that the parties have consented to for purposes of settlement only, as identified in paragraph 2.1(C) below.
	“USettlement Class CounselU” means Lance A. Raphael, Stacy M. Bardo and Allison A. Krumhorn of The Consumer Advocacy Center, P.C., Paul F. Markoff of Markoff Law Firm, LLC; and George P. Galanos.
	“USettlement Class MemberU” means a person who is a member of Settlement Class A and/or Settlement Class B and/or Settlement Class C, as identified in paragraphs 2.1(A) and/or 2.1(B) and/or 2.1(C) below.
	“USettlement Class NoticeU” or “UNoticeU” means the notice to be sent to the Settlement Class as set forth in paragraph 2.6 below.
	“USettlement Class PeriodU” means December 4, 2006 through June 4, 2008.
	“USettlement CreditU” means the credit (provided to Participating Claimants) described in paragraph 2.3(A) below.
	“UValid Claim FormU” means a Claim Form that (a) is completely filled out and legible, (b) attaches, in the case of Settlement Class B and Settlement Class C only, the required supporting documentation, (c) is truthful and signed under penalty of perj...
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