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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
STEVEN FRUITT and THOMAS BURNS, )
Plaintiffs, g Case No. 06-cv-01659
\Z ; Judge Virginia M. Kendall
FIRST AMERICAN BANK, ;
Defendant. ;

PRELIMINARY APPROVAL ORDER

This malter coming before the Court on the joint request of the partics for preliminary

approval of a Class Action Settlement Agreement and Release (“Agreement™), and the Court
having considered the written and oral submissions (o date and otherwise being advised in the
premiscs, the Courl hereby adopts the definitions as set forth in the Agrecment and certifics, for
settlement purposes only, pursuant to Fed. R, Civ. P. 23(b)(3), the following Settlement Class:
Al persons nationally who, from November 30, 2005 to March 17, 2006,
were charged a “transaction fee” for use of automated teller machine
(“ATM") no. 5464 located at 541 North Fairbanks Court, Chicago, lllinois
60611, '
THE COURT FINDS AS FOLLOWS:
L. That, bascd on the subrmissions of the parlies, and for selilement purposes
only, (a} the Scttlement Class 1s sufficiently numerous such that joinder is impracticable; (b)
common questions of law and fact predominate over questions affecting individual
Settlement Class Mcembers, including whether First American Bank (“FAB”) had in place,
pursuant to the Electronic Funds Transfer Act, 15 U.S.C. §1693, et seq., appropriale

proccedures to avoid errors in disclosure of ATM fees; (c) Plaintiffs’ claims are typical of the

Settlement Class Members® claims; (d) Plaintifls are appropriate and adequate
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representatives for the Settlement Class; () Plaintitts” attorneys, Tance A. Raphael, Stacy
M. Bardo, and Allison A. Krumhorn are appropriate and adequate counscl for the Settlement
Class; and (f) a class action is the superior method for the lair and efficient adjudication of
the clamms of the Settlement Class Members;

2. That the proposed settlement is within an appropnate and adeguale range of
[airness, reasonableness and adequacy, [In the event that the proposed scttlement is not

finally approved {or any reason, FAB shall, pursuant {o the Agreement, retain its right to

contest certification of the Class; and -
3. That the notice proposed in paragraph/gluf the Agreement 1s the only notice to

the Selllement Class that is required and thatl such notice satisfies the requirements of duc

process pursuant (o Fed. R. Civ. P. 23, the United States Conslilution and any other

applicable law,

THEREFORE, IT IS lIEREBY OORDERED:
A That Plammbffs Steven Fruitt and Thomas Burns arc appointed representatives
of the Settlement (lass;
B. That the following are appointed Seltlement Class Counsel:

Lance A. Raphael

Stacy M. Bardo

Allison A. Krumhorn

The Consumer Advocacy Center, P.C.
180 Wesl Washington

suite 700

Chicago, MMinois 60602;

R C. That notice to the Settlement Class shall be implemented pursuant to

o T
paragraph /8/ ol the Agreement, and I'Al3 shall, at least five (5) busincss days prior to the
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Final Approval Hearing, file with the Court and serve upon Settlement Class Counsel an
affidavil attesting that notice has been provided as required by this Order;

D, That Settlement Class Mcembers shall have until Jupe 8, 2007 to submit a
Claim Form, o Opt Out or to object to scttlement pursuant to the Agreement;

L. That any Seltlement Class Member who wants to receive a monetary portion
of the Settlement Fund shall submit, in writing to Settlement Class Counsel, a signed Claim
Form in substantialily the same form as Exhibit A to the Settlement Agreement, with words
to the effect of: “l1 AFFIRM UNDER PENALTIES OF PERJURY THAT I USED THE
ATM AT 541 NORTH FAIRBANKS COURT, CHICAGO, ILLINOIS AND AM A
MEMBER OF THE FRUITT SETTLEMENT CLASS DESCRIBED IN THE (CLASS
NOTICE AND WANT TO RECEIVE MY SHARE OF THE SETTLEMENT FUND" and
that the Claim Form must include 1dentifying information from the Seillemenl Class
Member, including his/her name, address, telephone number, and the last four digits of
his/her card that was used in the transaction(s). Claim Forms must be dehvered (or post-
marked, il mailed) no later than June 8, 2007;

F. That any Settlement Class Member, except Plaintiffs, may exclude himself or
herself from the Settlement Class (and, therefore, shall not be bound by the Agrecment and
shall not be entitled to any of its benefits) by submitling, in wriling to Settlement Class
Counsel, a sighed statement with words (o the effect ofr “T WANT TO BE EXCLU/DED
FROM THE SETTLEMENT CLASS IN FRUITT' and such statement must include
identifying information from the Seltllement Class Member, including his/her name, address
and telephone number. Such exclusion statements must be delivered (or post-marked, if

mailed) no later than June 8, 2007;
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G. That any Scttlement Class Member shall have a right, and may object, to the
Agreement at the Final Approval Hearing if said objector(s) timely files with the Court and
submits to Seltlement Class Counsel (Lance A. Raphact, The Consumer Advocacy Center,
P.C., 180 West Washington Street, Suite 700, Chicago, IL 60602) and to attorneys for FAB
(Paul . Markoff, c¢/o Crowley Barrett & Karaba, Ltd., 20 South Clark Street, Suite 2310,
Chicago, IL 60603} a signed wrilten nolice of objection together with a statement of
reason(s) for the objection no later than June 8, 2007, Settlement Clags Counsel and/or
attorncys for FAB may, bul need not, respond to the objections, if any, by mcans of a
memorandum of law of no more than 15 pages filed and served no later than June 21, 2007;

H. That a Final Approval Hearing shall be held before the Court on June 26,
2007 at 9:00 am. in courtroom 2319 to delermine whether the Agreement, including
payment of attorneys’ fees and cxpenses to Scttlement Clags Counsel, should be approved as
tair, rcasonable and adequate and whether a Final Approval Order approving the Agreement,
dismissing all ¢claims asserted in this Lawsuit on the merits, with prejudice, and providing a
release, as stipulated, should be entered. The Final Approval Hearing may be postponed,
adjowrmed or rescheduled by further order of the Court without further notice to the
Settlement Class;

L. That upon motion of any party or the Court’s own motion, the Court may, for
good cause, extend any of the deadlines set (orth in this Preliminary Approval Order without
further notice to the Settlement Class; and

T That the Agreement is preliminarily approved, but it is not to be deemed an
admission of liability or fault by FAB or by any other person or a finding of the validity of

any claims asserted in this Lawsuit or ol any wrongdoing or ol any violaiion ol law by FAB.
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Neither the terms of the Agrecement nor any related document(s) shall be offered or reccived
In evidence in any civil, criminal or administrative action or proceeding, other than such
proccedings that may be necessary to consummate or cnforce the terms of the Agreement or
to establish claims or defenscs based upon principles of res judicata, collateral estoppel,
rclease, good faith settlement, judgment bar or reduction, or any other theory of claim

preclusion or 1ssue preclusion or similar defense or counterclaim.

irgifia MKendall

Dated: Apnil 16, 2007




